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Message From The Judge Advocate General 1 November 1961 


Recalled Judge Advocates 


1. I welcome the opportunity in this issue of the JAG Bulletin to greet 
those members of the Reserve and Air National Guard who have recently 
been ordered to active duty as Judge Advocates. You may be sure that 
no less than in any other branch of the Air Force, there is a real need for 
your services in our Department. 


2. History has shown that when called, the Reserve and Guard com- 
ponents have accomplished with distinction those difficult and varied 
tasks they have been asked to perform. The transition to fulltime service 
status is not an easy one, involving as it does the cutting of community 
ties, sometimes severe family adjustments, and the loss, at least tem- 
porarily, of an established civilian position. These hardships have been 
met and overcome in the past, and I know they will again succumb to the 
qualities of motivation and dedication you have demonstrated before. 


3. Wherever you are assigned, you will find new and interesting challenges 
in different phases of the law. You will rediscover the pleasure of profes- 
sional comradeship and unit identity. At the same time, although you 
will hear references to our members as “SAC JAG”, “TAC JAG”, “Pro- 
curement JAG’, and similar assignment-identifying phrases, you will 
know that each of us is traditionally and necessarily “Air Force JAG”. 
We take pardonable pride in that label. I know that you will too. 


ap cger 


Major General, USAF 
The Judge Advocate General 
United States Air Force 
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MALPRACTICE AND THE MILITARY DOCTOR 


Colonel Bryan L. Rakestraw, Hq, USAFE 


To the student of law and its historical 
development the existence of malpractice 
suits is nothing new. Indeed, doctors have 
been held liable for their negligent acts ever 
since the beginning of law. The famed Code 
of Hammurabi, promulgated by the sixth 
king of the First Dynasty of Babylon about 
2250 B.C., provided as follows: 


218: If a physician operate on a man for a 
severe wound with a bronze lancet and cause a 


man’s death; or open an abcess in the eye of 
a man with a bronze lancet and destroy the 
man’s eye, they shall cut off his fingers.! 


Thus the action for malpractice originated 
as an “eye for an eye” remedy. The penalty 
for mistake was extreme. Actually, the 
prosecution was criminal in nature and pro- 
vided for corporal punishment. Hundreds 
of years elapsed before the primary remedy 
for malpractice changed from penal sanc- 
tions to compensatory damages as it exists 
today. 


FREQUENCY OF MALPRACTICE CASES 


Although malpractice actions were not un- 
common before the close of World War II, 
since 1945 this type of suit has increased to 
such an extent that the medical profession 
is gravely concerned. In-1955 Newsweek 
reported that “some 5,000 cases are now 
being tried each year with thousands of 
other cases being settled out of court.’* An 
issue of Time reported that in 1959 some 
6,000 doctors were sued for malpractice.® 
The increased frequency with which claims 


The author is a graduate of Oklahoma University, 
and is a member of the Oklahoma Bar. 

1 Harper, Code of Hammurabi (1904) p. 51. 

* Newsweek, July 11, 1955. 

3 Time, November 28, 1960, p. 69. 
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are made and suits are filed for malpractice 
is not confined to the civilian doctor and 
hospital but extend likewise to the military 
doctor and the Government hospitals. Prior 
to 1950 no malpractice cases involving the 
Air Force or its doctors had been filed, but 
during the ten-year period between 1950 
and 1960 forty such cases were processed by 
The Judge Advocate General of the Air 
Force. 


Not only has the frequency of malpractice 
suits increased during the last decade, but 
the size of the judgments has nearly trebled 
during the same period. It is not unusual to 
read of judgments and settlements running 
into tens or even hundreds of thousands of 
dollars. In California one jury award 
amounted to $250,000; in another an out-of- 
court settlement was made in the amount of 
$290,000. In another California case a judg- 
ment in the amount of $75,000 against a 
doctor was awarded the plaintiff. More- 
over, in the last few years there have been 
several sizable verdicts against the United 
States based on malpractice of government 
practitioners.° 


BASIS FOR MALPRACTICE SUITS 


The basis for malpractice suits are varied, 
but studies of the subject have disclosed 
patterns of frequency for certain acts of 
negligence. One AMA report shows that 
two-thirds of the malpractice claims origi- 
nate from in-hospital incidents.° The most 
frequent of these arise from transfusions of 


+ Ibid. 


5 Cannon v. U. S., 111 Fed. Supp. 162 (ND Cal. 
1953 Affd. 217 F. 2d 70 (9th Cir. 1954)). 


6 Time, November 28, 1960; p. 69. 








mismatched blood. Other frequent incidents 
occur as a result of sponges and instruments 
being sewn in the patient’s abdominal cavity. 
Still others occur from the doctor’s failure to 
advise the patient of the risk of his pre- 
scribed treatment so that the patient could 
make a choice. Also administering anti- 
biotics to allergic patients and invading the 
patients’ right of privacy are other incidents 
which give rise to the basis of a malpractice 
claim. 


MALPRACTICE DEFINED 


The term “malpractice” is defined in one 
dictionary as follows: 


Malpractice is the treatment by a physician or 
surgeon in any unskilled manner, or in a man- 
ner contrary to accepted rules, causing injuri- 
ous results to the patient.7 


In expanding on this definition the courts 
have ruled that malpractice is generally a 
failure of the practitioner to exercise the 
necessary and required degree of skill and 
close attention. Further, the practitioner is 
required to possess and exercise that skill 
and learning ordinarily possessed and exer- 
cised by the members of his profession under 
similar circumstances, and to use ordinary 
and reasonable care and diligence and his 
best judgment in the application of his skill 
to the case he is treating. Anything less 
would constitute malpractice. 


STANDARD OF SKILL 


Once a doctor-patient relationship is estab- 
lished and medical care is undertaken the 
doctor becomes responsible for his acts. 
There exists a legal duty to exercise the 
required degree of skill and diligence in the 
treatment of the patient. To avoid breach- 
ing his legal duty to his patient, the doctor 
must use the required standard of skill in his 
treatment. The majority rule is that a prac- 
titioner is required to exercise that degree of 
knowledge, skill and care which practitioners 


7 Malloy, Medical Dictionary for Lawyers. 





in similar localities ordinarily possess. In 
Gramm v. Boener, the Supreme Court of 
Indiana stated the rule as follows: 


It seems to us that physicians and surgeons 
practicing in small towns or rural or sparsely- 
populated districts are bound to possess and 
exercise at least the average degree of skill 
possessed and exercised by the profession in 
such localities generally.® 


Most jurisdictions apply this rule to mem- 
bers of the whole medical team including 
doctors, nurses, laboratory technicians, X-ray 
technicians and pharmacists. From this 
it follows that the standards, which should 
apply to members of the armed services 
medical teams would be that degree of skill 
ordinarily exercised in the average military 
medical facility. 


STATE OF THE PROFESSION 


Is the practitioner required to keep abreast 
of the scientific advances in medicine to meet 
the required standard? The courts have 
answered this question unequivocally and 
forcefully in the affirmative. In Powell v. 
Risser,” a 1953 Pennsylvania case, the court 
expressed the rule by stating that the physi- 
cian of today is charged with the legal duty 
to employ such reasonable skill and diligence 
as is ordinarily exercised in the medical pro- 
fession, giving due regard to the advanced 
state of the profession at the time of treat- 
ment. In Peterson v. Hunt,'!° a 1988 Wash- 
ington case, the defendant doctor failed to 
use the required and accepted method of 
testing pregnancy by the rabbit test and was 
required to pay damages for his failure to 
do so. The doctor made a digital examina- 
tion of the uterus and told the plaintiff that 
she was pregnant. She continued seeing him 
for seven months and each time he affirmed 
his original diagnosis. After having suffered 
severe pains and becoming very nervous, the 
plaintiff had a rabbit test conducted which 


856 Ind. 497 (1877). 
9375 Pa. 60, 99 A 2d 454 (1953). 
10197 Wash. 255, 84 P 2d 999 (1938). 
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proved her not to be pregnant. An operation 
was performed and an ovarian cyst was re- 
moved. The court concluded that the rabbit 
test was an accepted and recognized method 
of diagnosing pregnancy in the community 
and held the doctor liable. 


EXPERIMENTATION 


The thought of a human being acting as an 
unwitting guinea pig strikes a discordant 
note with the judiciary which has universally 
held that if the doctor used unaccepted and 
unrecognized methods of treatment, then he 
is experimenting and must be held liable. 
In Jackson v. Burnham," a Colorado case, 
the plaintiff suffered from primosis of the 
penis. The accepted treatment for this dis- 
ease at that time was to slit the foreskin. 
Instead the doctor applied a flaxseed poultice. 
This resulted in gangrene and subsequent 
amputation of the penis. “It was a proper 
issue for the jury,” said the court, “whether 
the evidence showed an established mode of 
treatment in such a case, and, if so, whether 
the defendant adopted some other mode that 
proved injurious.” It was immaterial how 
much skill the doctor possessed if he failed to 
use it. A judgment was rendered against the 
doctor in the sum of $5,000. 


CONDITION OF PATIENT 


The degree of skill required may vary with 
the condition and needs of the individual 
patient. What may be considered skillful 
and reasonable care for any one patient may 
be negligence in the case of another. For 
example, an unconscious patient or one who 
is non compos mentis usually requires more 
than ordinary care. In Ales v. Ryan,” a 
1936 California case, a 34-year-old woman, 
in general good health, required an abdominal 
operation. Because of her obesity, when her 
abdomen was opened the intestines pushed 
up so as to hide a surgical sponge in the 
folds of the intestines. The defendant con- 


1120 Colo. 532, 39 P 577 (1895). 
128 Calif. 2d 82, 64 P 2d 407 (1928). 
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tended and proved that he used the ordinary 
practice of surgeons in the same locality by 
conducting a sponge count. The court held 
for the plaintiff, stating that this was a case 
that required extraordinary care because of 
the patient’s obesity. 


ATTENTION TO PATIENT 


The doctor owes a duty to give the patient 
a reasonable amount of attention. In Young 
v. Jordan,'* a 1928 W. Virginia case, a doctor 
undertook to attend a woman at childbirth. 
He gave her medicine to stimulate labor, told 
her that nothing would happen for five or six 
hours, and that he would be at his office. 
Instead, the doctor went out to treat another 
patient. In the meantime, the first patient 
dilated more rapidly than expected. She 
tried to locate the doctor, without success. 
The baby was born dead. The court, in hold- 
ing the doctor liable, stated that he had the 
absolute duty, after administering the stimu- 
lant, to remain with the patient, to remain 
where he could be reached, or to provide 
another competent doctor in his place. 


Another case illustrates the liability of the 
doctor for neglectful inattention in the case 
of Doty v. Lutheran Hospital Association.'* 
Here the plaintiff suffered a broken femur 
in an automobile accident. He was taken to 
the hospital where the defendant treated 
him. He was confined for seven weeks and 
one day, but the doctor examined his leg only 
three times during the entire period. The 
leg was not set properly and became de- 
formed. Both the hospital and the doctor 
were held liable for negligent inattention. 


CONSULTATION 


If a doctor realizes he does not have the 
requisite skill, experience or facilities to 
properly treat a case, he should advise his 
patient to consult another more skillful prac- 
titioner. In such a case, the referring doctor 
will not be liable for negligence of the second 


13100 W. Va. 139, 145 SE 41 (1928). 
14110 Neb. 467, 194 NW 444 (1923). 








practitioner unless, of course, the two are 
partners. It is well established that doctors 
are independent contractors, and as such, 
one cannot be liable for the negligence of 
another except in the case of a partnership. 
In such a referral, the referring doctor must 
realize the importance of correctly informing 
the other doctor of all essential facts. In 
Maerchklein v. Smith; a 1954 Colorado case, 
the plaintiff had a definite understanding 
with the defendant to have a circumcision 
performed. The defendant referred him to a 
surgeon but told the surgeon that he had 
consent from both the plaintiff and his wife 
for a circumcision and a vasectomy when in 
fact consent for the “tube tying” operation 
had been obtained only from the plaintiff’s 
wife. When the plaintiff awoke from his 
anesthesia, he was horrified to discover the 
actual extent of the operation. He brought 
suit and recovered from the first doctor for 
his negligence. The court held the surgeon 
had a right to rely on the statement of the 
referring physician, and was therefore not 
liable. 


INFORMING PATIENTS OF 
HAZARDOUS TREATMENT 


The failure of Missouri physicians to warn 
the emotionally ill, but not mentally incom- 
petent, patients of dangers incident to their 
administration on insulin shock treatments 
constitutes malpractice. The Missouri Su- 
preme Court in the case of Mitchell v. Rob- 
inson,'® recently stated in part: 


In the particular circumstances of this record, 
considering the nature of [patient’s] illness and 
this rather new and radical procedure with its 
rather high incidence of serious and permanent 
injuries not connected with the illness, the 
doctors owed their patient the duty to inform 
him generally of the possible serious collateral 
hazards... . 


A Kansas physician’s nondisclosure of such 
facts within his knowledge as are necessary 
to obtain a cancer patient’s intelligent con- 


15129 Colo. 72, 266 P 2d 1095 (1954). 
16 Decided by Mo. Sup. Ct. on Nov. 4, 1960. 





sent to proposed cobalt irradiation treatment 
constitutes malpractice. The Kansas Su- 
preme Court in Natanson v. Kline,'" adopted 
the rule of law as applied in Salgo v. Leland 
Stanford.'® This rule compels disclosure by 
a physician of the probable consequences of 
certain treatment to assure that an informed 
consent of the patient is obtained. 


SUMMARY OF STANDARD OF SKILL 


In summing up the standard of skill to be 
exercised by the doctor toward his patient 
it may be stated that a military doctor and 
members of his team have a duty to use that 
degree of skill ordinarily possessed by those 
members of his profession in good standing 
engaged in the same general practice in sim- 
ilar localities or in the average military 
medical treatment facility in the United 
States, whichever is higher. He is respon- 
sible to know the advanced state of his pro- 
fession and not fail to apply this knowledge; 
he should scrupulously avoid experimenta- 
tion. He is bound to follow the methods 
generally accepted and recognized by his 
profession; he should give careful attention 
to his patient; he should exercise extraor- 
dinary care where the condition of the 
patient indicates such a need; he should 
never hesitate to consult another practitioner 
or refer a patient to a specialist where ordi- 
nary care and diligence indicate consultation 
or referral, but he should always correctly 
state the essential facts of the case to the 
referred doctor. 


ASSAULT AND BATTERY 


Another basis for a doctor’s liability is 
assault and battery. The rule is that a prac- 
titioner operating on a patient without his 
consent commits a technical assault and bat- 
tery for which the doctor is liable in an action 
of trespass for the damage resulting. Where 
the patient is conscious, suffering from no 
mental impairment, can consult with the 


17 Decided by Sup. Ct. of Calif. on April 9, 1960. 
18154 Cal. App. 2d 560, 317 p 2d 170. 
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practitioner and there is no emergency which 
would prevent consultation, the practitioner 
cannot operate except with the patient’s con- 
sent without becoming liable for damages. 
In such an action the plaintiff neither has to 
allege nor prove negligence. 


In one case the doctor told his patient that 
a cyst back of her ear would involve a 30- 
minute operation to which she consented. 
During the operation the doctor found that 
the cyst extended into the neck between some 
muscles. He did not advise the plaintiff, who 
was conscious, of the erroneous diagnosis, 
but proceeded to perform a much more com- 
plicated operation. This ended in a dis- 
astrous result. Her mouth was drawn over 
to one side of her face. Her tongue was 
partially paralyzed. She was unable to chew 
on one side and one eye wouldn’t close. In 
holding for plaintiff the court said that the 
authorization to operate extended no further 
than the consent given.!® 


Not only must the doctor have the consent 
of the patient as to the extent of the opera- 
tion, but, in the absence of an emergency, 
no operation of a different kind may be per- 
formed than that for which consent was 
given. In Valdez v. Percy,”® a 1939 Califor- 
nia case, the defendant doctor had consent 
of patient to remove axilla gland. After 
receiving conflicting reports from patholo- 
gists, defendant removed plaintiff’s right 
breast. Plaintiff had signed only a general 
consent to all medical and surgical treat- 
ments including operations, vaccinations, 
etc., deemed advisable by any physician or 
surgeon in the hospital. Held: this did not 
constitute a consent to perform operations 
other than the one for which the surgeon was 
engaged by the plaintiff, and the consent 
given wouldn’t absolve the defendant from 
liability. 


The rule has been expanded to such an 
extent that the surgeon is not relieved from 


19 Wall v. Brim, 138 F 2d 478 (5th Cir.) 1943. 


20 Valdez v. Percy, 35 Cal. App. 2d 485, 96 P 2d 
142 (1939). 
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liability unless consent for the operation is 
given even though the operation is per- 
formed with skill. In Moscicki v. Shore,”' 
a 1932 Pennsylvania case, a dentist told 
plaintiff that 23 teeth had to be removed. 
Plaintiff consented on the condition that the 
dentist would not extract all of them at one 
time. Dentist gave the patient a general 
anesthetic and removed all 23 teeth. The 
court held the dentist liable for damages re- 
gardless of the care and skill used. 


EXCEPTIONS 


An exception to the consent rule is founded 
on emergencies. Where there is an emer- 
gency, and the patient is not capable of 
giving his consent for any reason, and there 
is no one who can consent for him, and the 
life or health of the patient depends on an 
operation, it is the duty of the doctor to 
perform the operation without consent. 
Notice that the rule states it is the duty of 
the doctor to operate. 


Another exception is founded on military 
expediency. Every officer and airman has a 
duty to maintain himself in the best possible 
physical condition to perform his military 
duties. Thus in the case of military person- 
nel, consent of the patient is unnecessary in 
order for a military medical surgeon to per- 
form an operation on him. Nevertheless, 
whenever possible it would appear to be the 
most prudent practice to obtain written con- 
sent from the patient, be he military or 
civilian. 


DOCTRINE OF RES IPSA LOQUITUR 


Because of the difficulty in proving negli- 
gence on the part of doctors by expert testi- 
mony, some courts have adopted the doctrine 
of Res Ipsa Loquitur. The doctrine applies 
where (1) no injury is expected unless negli- 
gence exists; (2) the defendant exclusively 
controlled or was responsible for the instru- 
mentality causing the damage; (3) the plain- 


21 Moscicki v. Shore, 107 Pa. 192, 163 Atl. 341 
(1932). 








tiff could not contribute to the injury; and 
(4) the explanation of the act is accessible to 
the defendant, but unavailable to the injured 
party. The doctrine of Res Ipsa Loquitur is 
used to establish liability in, among others, 
the “Sponge Cases.” This term refers to all 
cases in which sponges and other foreign 
objects are left in the body of the patient, 
incident to an operation. One such case was 
Jefferson v. United States,?2 where an Army 
captain was operated on by an Army sur- 
geon at Fort Belvoir, Virginia and eight 
months later, during another operation after 
his discharge from the Army, a towel 30 
inches long and 18 inches wide, marked 
“Medical Department, U. S. Army” was re- 
moved from his stomach. 


This doctrine has been expanded to apply 
where a patient was paralyzed after the ad- 
ministration of a spinal anesthesia, and 
where there was an influsion of blood into the 
patient’s arm during a transfusion. Also, 
res ipsa loquitur was applied where a side- 
board of a patient’s bed fell on her mother’s 
foot, and where a nurse placed a lamp too 
close to the mattress and a patient was 
burned to death. Other cases include burn- 
ing a patient by a silver nitrate pencil used 
by a doctor; infection of patient’s urinary 
passages after the defendant examined the 
genito-urinary tract; death of a patient 
anesthetized for a minor operation; and per- 
mitting patient in a “dazed” condition to 
break femur while in hospital. 


There is an apparent trend toward the 
proposition that where any unexplained in- 
jury results from treatment, the practitioner 
will have the duty to disprove negligence, 
rather than, as is the customary procedure, 
to require the plaintiff to prove, by expert 
testimony, that there was negligence on the 
part of the practitioner. 


FEDERAL TORT CLAIMS ACT 
The Federal Tort Claims Act 23 became 


22340 U. S. 137 (1950). 
2328 U.S.C. 1346b, 2671-80. 


effective in 1946. Prior to this, the United 
States could not be sued for negligent acts 
of its employees or agents. This Act created 
consent liability on the part of the Federal 
Government where claims are established for 
damage to or loss of property, or for per- 
sonal injury or death, caused by negligent or 
wrongful act or omission of any employee of 
the Government while acting within the 
scope of employment or office, in circum- 
stances in which the United States, if a pri- 
vate person, would be liable to a claimant in 
accordance with the law of the place in which 
the act or the omission occurred. 


The FTCA provides specifically that the 
acceptance by a claimant of an award or a 
settlement shall constitute a complete re- 
lease by the claimant of any claim against 
the United States and against the employee 
of the Government whose act or omission 
gave rise to the claim. 


There are three exceptions within the 
FTCA to government liability as applied to 
malpractice. These are: 


1. Any claim based upon an act or omis- 
sion of an employee of the Govern- 
ment, exercising due care, in the execu- 
tion of a statute or regulation, whether 
or not such statute or regulation be 
valid, or based upon the exercise or 
performance or the failure to exercise 
or perform a discretionary function or 
duty on the part of a federal agency or 
an employee of the Government, 
whether or not the discretion involved 
be abused. (The discretionary function 
or duty has been held to be applicable 
only to the employee’s decision to admit 
or not admit the patient to a govern- 
ment Medical Facility.) ?* 


24 See Fair v. U. S., 219 Fed. 2d 445 (1955) where 
court relieved the government from liability for 
failure timely to dispatch an ambulance for a de- 
pendent on the grounds that duty of treating de- 
pendents was discretionary. See also Fair v. U. S. 
234 F 2d 288 (1956). 
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2. Any claim arising out of assault, bat- 
tery, or false imprisonment. 


3. Any claim arising in a foreign country. 


The second exception needs some explana- 
tion. As stated above, a doctor who per- 
forms an operation without proper consent 
commits an assault and battery upon the 
patient. This is one of the exceptions under 
the FTCA. In Moos v. U. S.,” the plaintiff’s 
right leg and hip were operated on in a vet- 
eran’s hospital, when it was the left leg and 
hip that needed the operation and as to which 
consent for the operation had been given. 
The plaintiff’s suit was dismissed as being 
an action for assault and battery and not 
actionable under the FTCA. It should be 
emphasized however that the plaintiff could 
sue the individual doctor in such a case. 


It is also noteworthy that under the Fed- 
eral Employees Compensation <Act,”* civil 
service employees of the government are 
provided an exclusive remedy and thereby 
cannot bring an action under the FTCA. 
Likewise, under the Supreme Court decision 
in Feres v. U.S.,?7 a serviceman cannot bring 
a malpractice suit against the government if 
his injury is incident to service. It is difficult 
to conceive of any situation where injury 
resulting from treatment of a serviceman in 


25 225 F 2d 705 (1955). 
26 USC 757b; Johansen v. U. S. 343 U. S. 427. 
27340 U. S. 135 (1950). 


The Judge Advocate General 
United States Air Force 
Major General Albert M. Kuhfeld 


a military medical facility could be other 
than “incident to service.” Consequently, 
malpractice suits brought by servicemen 
against the government are in effect barred 
but may be brought against the doctor in his 
individual capacity. 


VULNERABILITY OF MILITARY 
DOCTORS TO BE SUED IN THEIR 
INDIVIDUAL CAPACITY 


There is nothing in the law which pro- 
hibits a serviceman or a dependent from 
suing a military doctor in his individual 
capacity for damages arising out of mal- 
practice on the part of such doctor. Despite 
this, there appears to be no record of a court 
judgment against a military doctor alone and 
in his individual capacity in a malpractice 
case. 


PROCEDURE 


Should a malpractice suit be brought 
against a military doctor based on negligent 
treatment performed in the scope of his duty, 
he may request that the case be removed to 
a federal district court. A report of the 
litigation will be made under the provisions 
of AFR 110-3 to The Judge Advocate Gen- 
eral who will in turn request representation 
through the Department of Justice, by the 
local United States District Attorney, who 
will make an appearance in the case on 
behalf of the doctor. 


The Assistant Judge Advocate General 
United States Air Force 
Major General Moody R. Tidwell, Jr. 
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RECENT DEVELOPMENTS RESPECTING THE SOVEREIGN IMMUNITY 
OF THE FEDERAL GOVERNMENT FROM STATE AND LOCAL TAXES 


Lt. Colonel Robert O. Rollman, Hq, AFSC 


The legal maxim that “states cannot tax 
the Federal Government,” as decreed years 
ago in McCulloch v. Maryland ' is no longer 
the panacea for all problems arising from 
attempts by the states or their political sub- 
divisions to impose taxes on operations of 
the Federal Government or its instrumentali- 
ties. Justice Marshall’s 1819 pronounce- 
ment in McCulloch is, in most instances, the 
beginning, rather than the end, for the law 
has followed a devious, and not always clear, 
route, in its meanderings over the years. As 
Justice Jackson said in U. S. v. Allegheny 
Co., infra, some 125 years after McCulloch, 
“Looking backward it is easy to see that the 
line between the taxable and the immune has 
been drawn by an unsteady hand.” The 
present status of the doctrine of sovereign 
immunity, having its genesis in McCulloch 
insofar as the area under discussion is con- 
cerned, and as it applies to the Federal Gov- 
ernment, has aptly been referred to as a 
“legal myth’. 


A proper resolution of the problem herein 


The author is a graduate of the Dickinson School 
of Law and a member of the Pennsylvania Bar. He 
was formerly Chief, Tax Branch, Tax and Litigation 
Division, Office of The Judge Advocate General. 

117 U. S. (4 Wheat) 316 (1819). Justice Mar- 
shall ruled that Congress, as a means of carrying 
into effect its sovereign powers, could incorporate 
a bank and establish its branches within any state. 
Having done so, the state was constitutionally pro- 
hibited from taxing that branch. Moreover, it was 
decreed that the states have no right to tax any of 
the constitutional means employed by the Fed. Govt. 
to execute its constitutional powers. 


2 Rakestraw, The Reciprocal Rule of Governmental 
Tax Immunity—A Legal Myth, 3 Okla. L. Rev. 131 
(1950). 
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being considered must take into regard not 
only the rationale of McCulloch, which, al- 
though antiquated, will be seen to be still 
applicable in some few instances, but to the 
incidence of the tax (to whom does the tax- 
ing authority, by statute or decision, look for 
the tax in the first instance) ; whether or not 
the tax is discriminatory (does the tax apply 
equally to all within the same class) ; and, to 
territorial immunities (which sovereign, the 
state or the Federal Government, exercises 
legislative jurisdiction over the property 
sought to be taxed, or on which the property 
sought to be taxed is then located). 


In its heyday, the McCulloch rationale, 
wherein the doctrine of sovereign immunity 
was ‘applied to government “operations”, 
was extended to immunize real property, in- 
come of Federal employees, lessees of real 
and personal government property, and a 
variety of other Federal interests, from state 
and local taxation. The doctrine of sovereign 
immunity received its first setback in 1937 
with the decisions in James v. Dravo Con- 
tracting Co. and Silas Mason Co. v. Tax 
Commission, and has been on the wane 
ever since. In those cases, although the 
taxes were upheld, the court discussed an 
“economic burden” test under which a tax 
might be invalid if the financial burden was 
upon the Federal Government. In the case 
of Alabama v. King and Boozer,* decided in 
1941, the Supreme Court apparently rejected 
such a test in upholding a tax on the sale of 
lumber to a cost-plus-fixed fee construction 


3302 U. S. 134 (1937). 
4302 U. S. 186 (1937). 
5314 U.S. 1 (1941). 
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contractor who was building an Army Camp, 
even though the economic burden of the tax 
ultimately fell upon the Federal Govern- 
ment. In 1944, in U. S. v. Allegheny Co.,® 
the Supreme Court devolved what has been 
referred to by some experts in the field as the 
“legal incidence” test.?. In that case, a state 
tax on the Mesta Machine Co. plant, en- 
hanced in value for tax purposes by reason 
of government owned machinery in the plant, 
was held invalid inasmuch as the “legal tax- 
payer” was the U. S. Actually, the court 
recognized that the county was attempting to 
tax Federally owned property in the posses- 
sion of a government contractor (Mesta Ma- 
chine Co.) and applied the sovereign im- 
munity doctrine. That test was applied by 
the court in Kern-Limerick v. Scurlock,’ in 
holding a gross-receipts (sales) tax on pur- 
chases by a Federal contractor invalid where 
the contract made him a purchasing agent 
for the United States. The court distin- 


guished its earlier decision in King and 
Boozer, by saying in that case the incidence 
of the tax fell upon an independent con- 
tractor, whereas in the instant case, the 


incidence was upon an agent of the United 
States. It should be noted, for reasons that 
are here of no moment, that the Defense 
Establishment has, since 1955, refrained 
from specifically designating contractors as 
agents in contracts written under its 
auspices. Notwithstanding, in Nov. 1959, a 
U. S. District Court, in the case of U. S. and 
Dupont v. Livingston,® found agency to exist 
under the terms of the contract even though 
such relationship was not specifically spelled 
out in the contract. Be that it it may, the 
“legal incidence” test announced in Alle- 
gheny, which seemingly stood for the prop- 
osition that government owned property was 
not taxable wherever found, had a short life. 
In 1953, the Supreme Court, in Esso Stand- 


6 322 U. S. 174 (1944). 


7Van Cleve, States’ Rights & Fed. Solvency, 2 
Wisc. Law Rev. (Mar. 1959). 


8347 U. S. 110 (1954). 


9179 F. Supp. 9; Affirmed per curiam, 364 U. S. 
281 (1960). 
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ard Oil Co. v. Evans," upheld the validity of 
a state privilege tax on Esso, occasioned by 
its storage of gasoline owned by the United 
States, even though it was shown that the 
United States had contractually obligated 
itself to reimburse the contractor for any 
state tax liability incurred. The court dis- 
tinguished Allegheny by saying it was the 
government property taxed in that instance, 
while here it was the privilege of storing 
government property that was taxed. The 
court concluded by saying that although the 
tax in Esso may “burden the United States 
financially . . . this has been no fatal flaw 
[since James v. Dravo Contracting Co., 
supra].” 


In a series of cases announced on 3 March 
1958, the U.S. Supreme Court went even 
further in decimating the doctrine of sover- 
eign immunity, and for all intents and pur- 
poses, repudiated the theory prescribed in 
Allegheny. U. S. Borg Warner v. City of 
Detroit ' and U.S. & Continental Motors v. 
Township of Muskegan'? concerned the 
application of a 1953 Michigan statute pro- 
viding that when tax exempt real property is 
used by a private person in a business con- 
ducted for profit, the private person is sub- 
ject to taxation to the same extent as if he 
were the owner of the property. Both cases 
involved government contractors occupying 
defense plants, one under a lease and the 
other under a permit which could be ter- 
minated at will. The U. S. Supreme Court 
upheld the imposition of the tax, saying the 
constitutional immunity of the Federal Gov- 
ernment from state taxation was not vio- 
lated and that the state statute was not 
discriminatory nor was the statute discrim- 
inatorily administered. All of this occurred 
notwithstanding that, for years, the Federal 
Government has reimbursed its contractors 
for the costs of possessory interest taxes. It 
is interesting to note that defense contrac- 
tors, at the instigation of the military de- 
partments, have again initiated litigation in 


10345 U. S. 495 (1953). 
11355 U. S. 466 (1958). 
12355 U. S. 484 (1958). 














Michigan for purposes of questioning, inter 
alia, whether or not the statute is discrimina- 
tory because property of state-supported 
educational institutions (of which consider- 
able realty is owned and leased to private 
interests, including valuable down-town 
properties in the state capital at Lansing 
and a high percentage of the vast Willow 
Run complex on the outskirts of Detroit) 
and property used by way of concession in 
or relative to the use of a public airport, 
park, market, fair ground, or similar prop- 
erty available to the general public, are not 
subject to taxation under the statutes. 


In the third of these 1958 cases, City of 
Detroit v. Murray Corp. of America, the 
court upheld a tax imposed on Murray, an 
Air Force subcontractor, on the basis of 
work in process and inventory, title to which 
was in the Federal Government on tax day. 
The court, having earlier that day upheld 
the possessory interest taxation on govern- 
ment owned real property, found no consti- 
tutional impediment to now permitting a 
possessory interest tax on Government 
owned personal property. Unlike the real 
property situation, the Michigan statutes 
did not specifically authorize such tax, but it 
was imposed pursuant to the usual personal 
property tax statute levying the tax on the 
property. The author Justice for the ma- 
jority, in commenting on the disparity be- 
tween the statutes, made a rather startling 
statement when he said, “It is true that the 
particular Michigan taxing statutes involved 
here do not expressly state that the person 
in possession is taxed ‘for the privilege of 
using or possessing’ personal property, but 
to strike down a tax on the possessor be- 
cause of such verbal omission would only 
prove a victory for empty formalism. And 
empty formalisms are too shadowy a basis 
for invalidating state tax laws .. . In the 
circumstances of this case the state could 
obviate such grounds for invalidity by merely 
adding a few words to its statutes.” Subse- 
quently, the State of Michigan did just that. 


13 355 U. S. 489 (1958). 
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The confusion was compounded, a week or so 
later, when the U. S. Supreme Court affirmed, 
per curiam, the fourth in the quartet of 


March 1958 decisions. This was the case of 
American Motors Corp. v. City of Kenosha 
which was factually similar to Murray. The 
one noteworthy exception was that the Wis- 
consin Supreme Court found the contract 
ineffective for purposes of vesting title in the 
Federal Government, at least for tax pur- 
poses, whereas in the Murray case, the court 
assumed that The United States had full 
title to the property. There can be little 
more than speculation as to the basis on 
which the Court affirmed the American Mo- 
tors case. Subsequently, the California Su- 
preme Court, in two cases tried and decided 
together, General Dynamics Corp. and Aero- 
jet General Corp. v. County of Los Angeles,” 
veered from the path recently followed by 
the U. S. Supreme Court in refusing to in- 
terpret the provisions of its statutes in the 
same way that similar provisions were inter- 
preted in Murray. The California Court 
said, in pertinent part, “. . . we cannot sus- 
tain a property tax here on the ground that 
the legislature could constitutionally provide 
for the levy of a tax of equal amount under a 
different scheme.” More recently, in The 
Martin Company v. State Tax Commission," 
the Maryland Court of Appeals held that 
Maryland tax laws did not provide for taxa- 
tion of Martin’s right to use and possess per- 
sonal property of the United States. The 
court said, “Our holding, we believe, is in 
accord with that of the Supreme Court of 
California with regard to similar tax statutes 
of that state involved in the General Dy- 
namics case. ... The statutory history and 
previous construction of [our laws], are im- 
portant factors in leading us to the view that 
the holding of the California Supreme Court 
is more persuasive than the construction of 
the Michigan tax laws involved in the Mur- 
ray Corporation case and its companion cases 
as to our statutes.” 


14 356 U. S. 21 (1958). 
15 330 P. 2D 794 (1958). 
16171 A 2d 479. 


Vol. III, No. 6 








Today, the United States conducts much 
of its business through a vast number of 
private parties. The trend in the U. S. Su- 
preme Court has been to reject immunizing 
these private parties from non-discrimina- 
tory state taxes, as a matter of constitutional 
law, even though the United States bears the 
economic brunt of the tax, indirectly in some 
instances, by inclusion in price, and more 
directly in many instances, by reimburse- 
ment to the contractor as an item of cost. 


The U. S. Supreme Court has not been 
reluctant to point out the alternative to the 
foregoing, for in U. S. v. Detroit, reiterated 
in Detroit v. Murray, supra, it said, “Of 
course this is not to say that Congress, act- 
ing within the proper scope of its power, 
cannot confer immunity by statute where it 
does not exist constitutionally. Wise and 
flexible adjustment of intergovernmental tax 
immunity calls for political and economic 
consideration of the greatest difficulty and 
delicacy. Such complex problems are ones 
which Congress is best qualified to resolve.” 
Congress has legislated rather extensively in 
this area. Most widely known among the 
immunizing statutes is the Soldiers and 
Sailors Civil Relief Act which protects ac- 
tive duty military personnel from income, 
personal property, automobile license fees, 
and certain other types of taxes imposed by 
a state in which they are not domiciled.'* 
Originally a cloak of immunity was thrown 
around contractors for the Atomic Energy 
Commission.'’ Although upheld by the U. S. 
Supreme Court in Carson v. Roane-Anderson 
Co.,’” the immunity was subsequently modi- 
fied by the Congress in authorizing payments 
by the Atomic Energy Commission to the 
“state and local governments in lieu of prop- 
erty taxes.”*" Family housing projects built 
by private corporations, under the Capehart 


1750 U.S. C. 501, 574. 


18 Sec. 9(b) Atomic Energy Act of 1946, 60 Stat. 
765. 


19 342 U. S. 232 (1952). 
20 42 U.S. C. 2208. 
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program, have been exempt from state and 
local taxes, and limits had been set on the 
amount of such taxes which could have been 
imposed with respect to similar projects 
operated by private parties under the Wherry 
Program?! (the AF’s acquisition of the title 
to most, if not all, Wherry projects, has 
rendered the latter provision one of academic 
interest at this time). Conversely, Congress 
had subjected Reconstruction Finance Cor- 
poration real property to state and local 
taxation.22 The abolition of the Reconstruc- 
tion Finance Corporation and subsequent 
transfer of its property to other governmen- 
tal agencies had the effect of removing the 
property from state and local tax rolls. The 
havoc which such action worked upon state 
and local fiscal plans was recognized by the 
Congress when payments in lieu of taxes for 
such transferred real property were author- 
ized.22 Also, in the “Hayden-Cartwright 
Act” and the “Buck Act” amendment there- 
to, Congress has permitted the imposition of 
state and local sales, use, income and gasoline 
taxes in Federal areas ** although preserv- 
ing the immunity of the United States, its 
instrumentalities, and authorized purchases 
therefrom, from all save the latter. A bill 
has been introduced in the present session 
of Congress which would extend the pro- 
visions of the “Buck Act” to personal prop- 
erty located within a Federal enclave.*® 


Except for mere mention here, inasmuch 
as the subject is a rather exhaustive one 
within itself, immunity from taxation ex- 
tends to areas over which the Federal Gov- 
ernment exercises exclusive legislative juris- 
diction. That concept, embodied in the doc- 
trine of territorial immunity, has recently, 
although most assuredly not for the first 


21 Sec. 511, Housing Act of 1956, 42 U.S.C. 1594, 
note. 


2215 U. S. C. 607. 

23 40 U. S. C. 521. 

244 U.S. C. 104-110. 

234 U. S. C. 107. 

26 H.R. 5362 (87th Cong., 1st Sess.). 
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time,?7 been applied by a Texas District 
.-Court in General Dynamics Corp. v. The 
' Board of Equalization of the City and Inde- 
pendent School District of Fort Worth, et 
al.28 Therein, it was held that U. S. owned 
property in the possession of a contractor 
and a contractor owned property, located 
within a Federal enclave, was beyond the 
purview of local taxing authorities. On 26 
July 1961 the Texas Supreme Court dis- 
missed the writ of error noting that no re- 
versible error was shown in the opinion 
below. While the courts frequently spoke of 
discrimination, little was done, until recently, 
to define what was and what was not, such 
discrimination as would vitiate a tax. In the 
case of Phillips Chemical Co. v. Dumas Inde- 
pendent School District,?® decided 23 Febru- 
ary 1960, the U. S. Supreme Court struck 
down the school district assessment against 
Phillips for the years 1949 through 1954. 
The object of the tax was industrial property 
leased by Phillips, from the Army, for purely 
commercial purposes. The tax was assessed 
under a 1950 Texas law which provided for 
a tax, measured by the full value of the 
property, on one who uses or occupies Fed- 
eral property for profit. In comparing the 
taxes on other exempt property in Texas 
with the tax on a lessee of the Federal Gov- 
ernment, it was ascertained that lessees of 
other tax exempt property, such as that 
owned by the state, were taxed only if the 
lease was for three years or more, and the 
assessment was based only on the value of 
the leasehold. In an attempt to bring itself 
within the permissible classification features 
of previous decisions, in other words, justify 
the discrimination, the state argued that: 
(1) the state can collect in rent what it loses 


27 Report of the Interdepartmental Committee for 
the Study of Jurisdiction Over Federal areas within 
the states, Part II, a text of the Law of Legislative 
Jurisdiction, June 1957, Chapter VII, contains dis- 
cussion and listing of cases. 


28 District Ct. of Tarrant Co., Tex., 67th Jud. Dist., 
No. 9983-C. 


29 361 U. S. 376 (1960). 
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in taxes, (2) the state may legitimately fos- 
ter its own interests, and, (3) the greater 
magnitude of Federal leasing has a greater 
impact on the local economy. The court re- 
jected the argument in toto. The court con- 
cluded that the discrimination was apparent, 
saying further, “where the taxation of the 
private use of the Government’s property is 
concerned the Government’s interests must 
be weighed in the balance. Accordingly, it 
does not seem too much to require that the 
State treat those who deal with the Govern- 
ment as well as it treats those with whom it 
deals itself.” In February 1961, in U. S. 
Olin Mathieson Chemical Corp. v. Dept. of 
Revenue of the State of Illinois, et al, a 
three judge U. S. District Court enjoined the 
state from levying and/or collecting its re- 
tailer’s occupation (sales) tax from those 
contractors doing business with the United 
States inasmuch as the tax did not recipro- 
cate the exemption granted to retailers doing 
business with the state and its political sub- 
divisions. The court did not question, in fact 
it recognized, that the state legislature has 
the power to grant an exemption according 
to its views of public policy, subject only to 
the limitation that the exemption and the 
classification upon which it is based be rea- 
sonable and not arbitrary. However, the 
court said, “In our view... a retailer who 
deals with the Federal Government falls 
within the same class as a retailer who deals 
with the State of Illinois. If an exemption 
is made from the general classification of 
retailers who sell tangible personal property 
on the legally justifiable basis of dealing with 
the State of Illinois, it is because such re- 
tailer deals with a governmental entity. By 
exempting a retailer who deals with the State 
of Illinois and its political subdivisions, the 
legislature has subdivided retailers who 
transact business with governmental entities 
into two divisions—those who deal with the 
State of Illinois and its subdivisions and 
those who deal with the United States. To 
be valid, such an exemption must fall alike 


30191 F. Supp. 723 (1961). 
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on all similarly situated and must include 
retailers who deal with the Federal Govern- 
ment.” The state has petitioned the U. S. 
Supreme Court for review, but in view of the 
decision in Phillips, it seems unlikely that 
the District Court ruling will be reversed. 
Although the decision in Phillips concerned 
itself with a property tax, as differentiated 
from a sales tax in Olin Mathieson, the dis- 


tinction is one without a real difference, for 
the Court’s statements in the former most 
assuredly apply to the entire spectrum of 
state-local taxes. An interesting aftermath 
to the Olin Mathieson decision was the ac- 
tion by the Illinois Supreme Court in People 
ex rel Holland Coal Co., v. Isaacs,* wherein 
the exemptions in the Retailers’ Occupation 
(Sales) Tax Act on sales to the State and 
local governments and on sales for charitable, 
religious or educational purposes were con- 
sidered. In holding the Phillips case con- 
trolling, the Court said, ‘““The exemption pro- 
visions have failed to include the Federal 
Government within the class to which it be- 
longs, and therefore, this works an unconsti- 
tutional discrimination against the Federal 
Government. For that reason we hold that 
[all] the exemption provisions of the 
[acts] in question are unconstitutional and 
void.” Thus, it would appear that sales to 
the Federal Government might again be tax- 
able, since the constitutional objection in the 
Olin Mathieson case is no longer available to 
the Federal Government. However, a peti- 
tion for rehearing in the Holland Coal Co. 
case has been filed with the Illinois Supreme 
Court. Nevertheless, the Illinois Depart- 
ment of Revenue has refrained from collect- 
ing the tax in sales to contractors for the 
Federal Government,*? as indeed it would be 


31 Tl]. Sup. Ct., 10 May 1961, CCH State Tax Re- 
porter, Ill. 200-200. 


32 CCH State Tax Review, 12 June 1961, Vol. 22, 
No. 24. 
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obliged to do under the existing restraining 
order (Olin Mathieson, supra). A motion to 
have the injunction removed was denied by 
the Federal District Court on the basis that 
the court no longer had jurisdiction since the 
matter was on appeal to the United States 
Supreme Court. 


The two cases, immediately preceding, per- 
tain to discrimination apparent in the text of 
the state statutes. In the City of Detroit and 
Continental Motors cases, supra, the U.S. Su- 
preme Court made it abundantly clear that 
unlawful discrimination might also result 
from the manner in which tax laws were 
administered. 


From the foregoing it may be concluded: 
The Federal Government and/or its prop- 
erty is constitutionally immune from direct 
state and local tax impositions. Govern- 
ment owned property in the possession of a 
contractor and contractor owned property, 
located within an area over which the Fed- 
eral Government exercises exclusive legisla- 
tive production, is beyond the reach of state 
and local taxing authorities. 
waive, or, 


Congress may 
conversely, confer, immunity. 
Persons dealing with the Federal Govern- 
ment may be subjected to taxation by reason 
of their dealings with the Federal Govern- 
ment (sales, use, etc., tax) or possession of 
Federally owned real or personal property, 
(the latter subject to its being without a 
Federal enclave, supra). The measure of 
the tax may be the full value of the property. 
This is so notwithstanding that the Federal 
Government may, and usually does, bear the: 
economic burden of the tax. In every in- 
stance, however, the tax may not lawfully 
discriminate against the Federal Govern- 
ment or those with whom it deals. 
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THE INTERNATIONAL JURISDICTION OF GERMAN COURTS 
IN DIVORCE CASES INVOLVING MEMBERS OF THE 
UNITED STATES ARMED FORCES 


Mr. Horst Meyer-Muelhens 


The basis for the jurisdiction of German 
courts over members of the United States 
Armed Forces in non-criminal proceedings 
is the “Convention on the Rights and Obliga- 
tions of Foreign Forces and their Members 
in the Federal Republic of Germany” (as 
amended by Schedule II to the Protocol on 
the Termination of the Occupation Regime in 
the Federal Republic of Germany, signed at 
Paris, France on 23 October 1954.)! Article 
9, paragraph 1 of the Forces Convention pro- 
vides that “subject to the provisions of the 
present Convention and any other applicable 
agreement German courts shall exercise 
jurisdiction over members of the Forces ” 
in non-criminal proceedings.” 


According to Article 606b, number 1 of 
the German Code of Civil Procedure (Zivil- 
prozessordnung, ZPO), the German courts 


The author is a graduate of the University of 
Berlin Law School. He practiced law in Berlin and 
Hannover, Germany, and is now Legal Advisor in 
the office of the Staff Judge Advocate, 7030th Air 
Base Wing, Ramstein Air Base, Germany. 

1The Forces Convention was published in the 
Federal Law Gazette (Bundesgesetzblatt) Section 
II, Page 301, et seq, on 30 Mar. 1955 and entered 
into force on 5 May 1955, the date on which the Fed- 
eral Republic became a sovereign state. 


2 The definition of “members of the Forces” is to 
be found in Article 1, para. 7 of the Forces Conven- 
tion. It comprises (a) persons who, by reason of 
their military service relationship, are serving with 
the Armed Forces (military personnel). (b) other 
persons who are in the service of such Armed Forces 
with certain limitations with respect to the citizen- 
ship (Followers), and (c) dependents of persons 
defined in (a) and (b) above. 
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only assume jurisdiction in divorce proceed- 
ings where neither party is a German citi- 
zen, if the usual place of residence of either 
husband or wife is located in Germany and 
the decision to be rendered by the court will 
be recognized by the law of the home state 
of the husband. Thus, a divorce decree can 
only be obtained in a German court by a 
member of the U. S. Armed Forces, if the two 
aforesaid prerequisites are fulfilled.* 


The definition for the usual place of resi- 
dence is to be found in Article 7 of the Ger- 
man Civil Code (Buergerliches Gesetzbuch, 
BGB). This article defines as “usual place 
of residence” the place where a person is re- 
siding for an extended period of time, estab- 
lishing a domicile thereat. The German 
courts never found any difficulty in deter- 
mining the first prerequisite to be fulfilled, 
since a member of the U. S. Armed Forces 
will usually stay at his command for several 
years. The second prerequisite for the inter- 
national jurisdiction of German courts in 
accordance with Article 606b, ZPO, however, 
has been causing serious discrepancies and 
controversies. The reason for such difficul- 
ties is to be sought in the fact that the 
question as to the recognition of a divorce 
decree rendered by a German court by the 
law of the home state of the husband can 


3 Baumbach-Lauterbach, ZPO, 24th ed., 1956, note 
5A to para. 606; Palandt-Lauterbach, EGBGB, 16th 
ed., 1957 note 6a to Article 17; Gerhard Kegel, Inter- 
nationales Privatrecht, 1960, para 20, page 247/48. 

4 Palandt, Buergerliches Gesetzbuch, 16th ed., 
1957, note 1 to para. 7. 
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only be answered in general, but not in any 
particular case as actually required. 


The general rule is that a divorce which is 
valid where decreed, will be regarded as 
valid everywhere. In this respect it is essen- 
tial to the recognition by one country of a 
divorce decree of another, that the court ren- 
dering the decree shall have had jurisdiction 
of the parties and the subject matter. Where 
jurisdiction is obtained, a divorce decree ren- 
dered by a court of one country is valid every- 
where.’ Jurisdiction over the subject matter 
of divorce rests upon domicile, or at least 
residence animo manendi, of at least one of 
the parties. The presumption, however, is 
in favor of the finding or recital in the decree 
of the court granting the divorce that the 
complainant had acquired a bona fide resi- 
dence within its jurisdiction.® 


According to the domicile principle, for- 
eign divorce decrees are in general recog- 
nized in the United States if the domicile of 
one party has been established as basis for 
the jurisdiction of the foreign court and 
the defendant had appeared before such 
court in person or by counsel.’ 


In accordance with the rules of the Ger- 
man Private International Law, the Supreme 
German Court (Reichsgericht) has held that 
the question as to the domicile of a U.S. Citi- 
zen generally is to be answered by the Amer- 
ican law.* 


The rules for ascertaining a person’s dom- 
icile in the United States are those which 
are generally accepted in states where the 
Anglo-American law prevails. In the legal 
system of other civilized states there is a con- 
cept of domicile which, in its broad outlines, 


517 Am. Jur., Divorce and Separation, Sec. 741. 

617 Am. Jur., Divorce and Separation, Sec. 743. 

7 Alexander Bergmann, Internationales Ehe- und 
Kindschaftsrecht, 3rd ed., Vol. III, “USA”, page 37; 
Schwenk in “Neue Juristische Wochenschrift”, 1955, 
page 1708; 1956, page 660. 

8 RG 126/353, 136/363; 145, 86. Palandt-Lauter- 
bach, EGBGB, 16th ed., 1957, prefatory note 7b to 
Article 7; Schwenk, loc. cit. 
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is the same, although it may differ in details 
from the common-law concept. Each court in 
dealing with any case involving domicile will 
apply to the determination of the question 
its idea as to the law in its own state. By vir- 
tue of the doctrine of renvoi the American 
law refers to the law of the forum (lex fori) 
so that in regard to the party who is phys- 
ically present in the Federal Republic of 
Germany, the concept of domicile of the Ger- 
man law will apply.” Thus, the question 
whether a member of the U. 8S. Armed Forces 
has his domicile in the Federal Republic of 
Germany for divorce purposes, is to be de- 
termined by German law. 


The concept of domicile according to Ger- 
man law differs considerably from the recip- 
rocal concept of the Anglo-American com- 
mon-law system. According to para 7, sub 
para II, BGB, any person may have two or 
more domiciles, and a career soldier always 
has his domicile at the place where he is sta- 
tioned.'° Even though the member of the 
Forces does not intend to stay in the Federal 
Republic of Germany forever, this fact does 
not preclude him from establishing a domi- 
cile to settle at a certain place with the legal 
intent to make such place the local center 
of his living circumstances for the period of 
his overseas tour of duty.'! Such domicile— 
particularly when situated on the German 
economy—will have to be recognized accord- 
ing to American law, too, in view of the fact 
that in such cases the member of the Armed 
Forces does establish his domicile “real and 
bona fide” and not as “a mere pretence for 
a purpose’’.'? Moreover, even the American 
law itself does not preclude a soldier from 


9 Restatement of the Law of Conflict of Laws, 
1934, Par. 10 (1). “A question of domicile as be- 
tween the state of the forum and another state is 
determined by the law of the forum.” Arthur Nuss- 
baum, Principles of Private International Law, 1952, 
para. 14, page 130, 131, 136, para. 24, page 234. 


10 Palandt-Lauterbach, BGB, para. 9. 
11 Palandt-Lauterbach, BGB, note 4 to para. 7. 


12 Note 7 supra. 


establishing a new domicile.'* If a person 
engaged in military service by animus and 
factum establishes a residence near but out- 
side the military post, with the purpose of 
making such residence the home of himself 
and his wife, he may acquire a domicile in 
such place.’1* Many states of the United 
States have constitutional or statutory pro- 
visions which provide’that no person shall be 
deemed to have gained or lost a residence by 
reason of his presence or absence while in 
the service of the United States. The sound 
view is that such provisions do not preclude 
the acquisition of a domicile by choice under 
common-law rules. A new domicile may be 
acquired by a soldier as well as by any ci- 
vilian if both the fact and the intent concur. 


It appears that under all these legal as- 
pects a member of the U. S. Armed Forces 
serving overseas in the Federal Republic of 
Germany for an extended period of time may 
be considered to have established a domicile 
at the place where he is stationed—at least 
according to the rules of International Law 


13 Restatement of the Law of Conflict of Laws, 
para. 21, comment c: “Soldiers and Sailors. A sol- 
dier or sailor, if he is ordered to a station to which 
he must go and live in quarters assigned to him, 
cannot acquire a domicile there, though he lives in 
the assigned quarters with his family; for he must 
obey orders and cannot choose to go elsewhere. If, 
however, he is allowed to live with his family where 
he pleases, provided it is near enough to his post 
to enable him to perform his duty, he can acquire 
a domicile where he lives.” 


1417A, Am. Jur., Domicile, Sec. 40. 
15 Note 14 supra. 
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as set forth above. This of course is the most 
relevant prcrequisite to the recognition of a 
divorce decree rendered by a German court, 
by the law of the home state of the husband." 


In recognition thereof, certain German 
courts have assumed jurisdiction in divorce 
cases involving members of the U. S. Armed 
Forces stationed in the Federal Republic of 
Germany. This applies in particular to the 
superior State courts in Kaiserslautern and 
Zweibruecken which are located in the state 
of Rhineland-Palatinate. Since 5 May 1955, 
the date the Bonn Forces Convention entered 
into force, they have rendered numerous di- 
vorce decrees in cases involving members of 
the U. S. Forces, and it would appear that 
these decrees should be entitled to recogni- 
tion everywhere.* 


1617 Am. Jur., Divorce and Separation, Sec. 745. 


* Editor’s Note: The office of the Staff Judge Ad- 
vocate, USAFE, advises that procedural rules gov- 
erning divorce actions are not applied uniformly 
throughout the various German states, and that the 
rules discussed in this article appear to reflect the 
minority view espoused by the Rhineland-Palatinate 
courts in Zweibruecken and Kaiserslautern. It is 
indicated that the majority view followed elsewhere 
in Germany is probably narrower in its approach 
and may preclude the grant of a divorce to a U. S. 
serviceman or his non-German wife where the resi- 
dence in Germany of either or both parties fails to 
meet the residence test prescribed by their home 
state within the United States, notwithstanding that 
it may satisfy the residence test established under 
German law. Because of the possible non-recogni- 
tion of German divorce decrees by U. S. courts, 
USAFE has generally discouraged servicemen from 
seeking divorces in German courts. 
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NEGLIGENCE AS BASIS FOR PECUNIARY LIABILITY 
IN THE AIR FORCE 


Mr. Richard F. Dworak 


This article will examine the numerous 
provisions presently set forth in Air Force 
regulations and manuals which prescribe 
or authorize DAF personnel to be held pe- 
cuniarily liable, within administrative pro- 
cedures and safeguards, for loss of or dam- 
age to property and for shortages of funds. 
Each of these provisions has, as the basis for 
the assessment of liability, some degree of 
negligent conduct or a willful act which re- 
sults in monetary loss to the Government. 


Because of the variety of definitions and 
degrees of negligence involved in these di- 
rectives and because of the inconsistencies 
in interpretation and application which have 


arisen because of this variety, it is felt that 
a summary analysis of these various provi- 
sions will serve to clarify the area by point- 
ing out (1) each extant provision and (2) 
where applicable, the statutory basis there- 
for. 


It is significant to note that a search of all 
AF regulations and manuals reveals only 
four instances where AF members or em- 
ployees are to be administratively held liable 
for loss of property or funds and the basis 
for such liability is other than ordinary neg- 
ligence or willful misconduct. [n all four ex- 
ceptions the standard to be observed in im- 
posing liability is one of gross negligence. 
One of these exceptions (AFR 85-1) is in the 
process of being changed to simple negli- 
gence. Another (Ch. 1, Part Three, Volume 
II, AFM 177-105) is based upon specific 


The author is a graduate of the University of 
Denver Law School and a member of the Colorado 
bar. He is presently Attorney Advisor, Office of the 
Staff Judge Advocate, Headquarters, AFAFC. 
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statutory wording and cannot be changed in 
the absence of new legislation. The other two 
exceptions (AFR 147-20 and AFR 142-1) 
deal with CONUS and overseas exchanges 
and are joint Army-Air Force regulations. 


AIR FORCE REGULATIONS 


1. AFR 67-10, Responsibility for Public 
Property in Possession of the Air Force. This 
is the basic Air Force regulation defining 
responsibility of all personnel for Air Force 
property. It provides that all persons having 
property responsibility also have pecuniary 
liability to make good the loss, destruction, 
or damage of property caused by their mal- 
administration or negligence in the use, care, 
custody or safe-guarding of such property. 
Liability is also to be assessed for willful un- 
authorized issues of property where the 
property is lost, destroyed, or damaged sub- 
sequent to such issue. 


Basis: 31 U.S.C. 89-92; 10 U.S.C. 9831- 
9840. It is to be noted that the cited statutes 
refer only to liability in the case of loss or 
damage where the property in question was 
in the use, care, or custody or under the 
safeguard of the person to be charged. The 
basis for liability in other cases involving 
negligent or wilful loss or damage to Air 
Force property is language contained in 
Vol. I and IV, AFM 67-1, and AFM 177-111 
(both discussed subsequently herein). The 
language authorizing the assertion of a claim 
for property loss or damage as contained 
in these manual provisions stems from the 
authority of the SAF to prescribe appro- 
priate regulations governing the responsi- 
bility for the care of and accounting for pub- 
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lic property under Air Force jurisdiction and 
control. The authority for such language is 
contained in 31 U.S.C. 89-92 and 10 U.S.C. 
9832 and 9835. 


2. AFR 85-1, Operation and Maintenance of 
Air Force Family Housing. Occupants of 
Government-owned housing may be held li- 
able for loss of or damage to Government- 
furnished housing or furnishings where 
caused by the gross negligence or willful acts 
of the occupant. 


The above “gross negligence” rule was pat- 
terned after language contained in the old 
AFR 112-9. When AFR 112-9 was amended 
effective 21 October 1960, “gross negligence” 
was removed therefrom. It is our under- 
standing that AFR 85-1 will similarly be 
changed in the near future to reflect ordinary 
negligence as the standard upon which liabil- 
ity is to be predicated. The same statutes 
apply as in paragraph 1 above. There should 
be no difference in the standard of care re- 
quired. 


3. AFR 112-9, Tort Claims in Favor of the 
United States. Provides for administrative 
determination, assertion and collection of 
claims for damage to or loss or destruction 
of Government property in possession, cus- 
tody, or control of the Air Force when 
caused by the neglect, act, or omission of an 
individual, partnership, association, corpora- 
tion or governmental body, foreign or domes- 
tic, other than an instrumentality of the 
United States. It applies to DAF military 
and civilian personnel only when the damage 
to or loss of Government property was caused 
by the negligent operation of privately- 
owned vehicles. All other claims against mili- 
tary or civilian personnel for property loss 
or damage are processed under report of sur- 
vey procedures. (See AFR 67-10; AF Ms 67-1 
and 177-111.) 


Basis: 31 U.S.C. 71. Prior to promulga- 


tion of AFR 112-9 dated 21 October 1960, the 
former provisions of AFR 112-9 dated 10 
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January 1950 contained a statement which, 
in substance, authorized claim against mili- 
tary or civilian personnel only in cases where 
loss of or damage to Government property 
was occasioned through the gross negligence 
or willful misconduct of such persons. The 
latest version of AFR 112-9 recognizes the 
fact that the report of survey procedures 
have been broadened to the point that now, 
all claims against military or civilian per- 
sonnel for such damage or loss to Govern- 
ment property may be processed thereunder. 
Further, the standard under the report of 
survey procedures is one of simple negli- 
gence. The only exception to using the re- 
port of survey procedures in all cases obtains 
when a member or employee damages or de- 
stroys Government property through negli- 
gent operation of a privately-owned vehicle. 
This exception was made to facilitate han- 
dling of claims against commercial insurers 
of the privately-owned vehicles. Note: It is 
pointed out that while the AFR 112 series 
of regulations contains numerous refer- 
ences to “negligence” and “wilful miscon- 
duct’’, none of the regulations in this series, 
aside from AFR 112-9 deals with imposition 
of pecuniary liability against Air Force mili- 
tary or civilian personnel. Instead, they re- 
late to claims against the U.S. by individuals 
and hence fall without the ambit of this 
analysis. 


4. AFR 147-14, Exchange Service—Operat- 
ing Policies. This regulation states that when 
preliminary investigation of a shortage of 
exchange inventory, property or funds dis- 
closes evidence of “culpable negligence, 
fraud, dishonesty or willful misconduct”, the 
commander concerned will appoint a board 
of officers or investigating officer to investi- 
gate the loss and make recommendations. 
The term ‘culpable neglignece” is not fur- 
ther defined. Since the word “culpable” has 
no exact legal meaning and adds nothing to 
the significance of the standard of liability, 
it probably should be removed. The exact 
basis for imposition of pecuniary liability 
under such circumstances is further deline- 
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ated in AFR 147-20 and AFR 147-21 and 
hence, no real problem is posed by the pres- 
ent language in AFR 147-14. 


5. AFR 147-20, Exchange Service—Insur- 
ance and Claims Procedures for CONUS Ex- 
changes. This regulation provides that an 
individual may be held liable for a loss or 
shortage due to negligence or fraud. It goes 
on to state that a claim, however, may not 
be made against personnel of a United States 
Government instrumentality for acts or 
omissions committed while in the course of 
their employment unless gross negligence or 
willful conduct is involved. 


The reason for use of gross negligence as 
a basis for imposition of pecuniary liability 
against employees of a Government instru- 
mentality is not known. Probably, it stems 
from the former standards which used to 
exist in AFR 112-9 prior to its amendment 
on 21 October 1960. In any event, AFR 
147-20 is a joint Army Air-Force promulga- 
tion and before any change in the wording 
from gross to simple negligence could be ac- 
complished, the Army would, of course, have 
to be consulted. 


6. AFR 147-21, Exchange Service— 
A&AFES Insurance Claims Procedures for 
Overseas Exchanges: All comments relative 
to AFR 147-20, supra, are applicable. 


7. AFR 176-8, Nonappropriated Funds— 
Protection of Assets. Provides that a claim 
may be asserted against any person for the 
recovery of a loss of nonappropriated funds 
or property when a board of officers deter- 
mines that such loss was caused through the 
negligence, fraud, dishonesty or willful mis- 
conduct of the person to be charged. 


8. AFR 182-7, Postal Operations—Short- 
ages or Excesses in Postal Accounts. This 
regulation provides that the Air Force shall 
reimburse the Post Office Department for all 
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funds or postal stock embezzled by, or lost 
through the negligence, errors, or defalca- 
tions on the part of unbonded Air Force post- 
al clerks. Air Force personnel may be held 
liable for such losses pursuant to an ap- 
proved board of officers convened to investi- 
gate such loss. 


Basis: 39 U.S.C. 142. 


AIR FORCE MANUALS 


1. Chapter 10, Volume I, AFM 67-1, USAF 
Supply Manual, Basic Air Force Supply Pro- 
cedures. This reiterates the definition of 
property responsibility set forth in AFR 
67-10. In addition, it expands thereon by 
stating that all military and civilian person- 
nel have property responsibility with respect 
to all Air Force property which such persons 
may lose or damage in the course of their 
duty with the Air Force. Pecuniary liability 
may be imposed upon individuals, super- 
visors, or commanders, for loss or damage 
caused by negligence, intent to defraud, or 
willful misconduct. 


2. Chapter 2, Volume IV, AFM 67-1, Organ- 
izational Procedures. The comments made 
with respect to Chapter 10, Volume I, AFM 
67-1, are equally applicable to language con- 
tained in Volume IV, AFM 67-1. 


3. Section A, Chapter 6, Part Two, AFM 
177-101, Basic Systems at Base Level. Per- 
tains to physical losses of public funds and 
to losses or deficiencies arising out of au- 
thorized accommodation and exchange trans- 
actions. Provides for investigation and relief 
of accounting and finance officers from pe- 
cuniary responsibility for such losses. Relief 
is to be granted when, inter alia, the record 
shows that the loss or deficiency in question 
arose without fault or negligence on the part 
of the officer concerned. 


Basis: 31 U.S.C. 95a; 31 U.S.C. 492b. 
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4. Section B, Chapter 6, Part Two, AFM 
177-101. Sets forth basis for determining 
financial responsibility for an improper cer- 
tification causing an erroneous disbursement 
to be made or for an overcommitment or 
overobligation of funds to be incurred. It is 
to be noted that while this provision of the 
manual speaks of “financial responsibility’, 
no criteria for establishing pecuniary liabil- 
ity is set forth. That is, while it is implied 
that a person making an improper certifica- 
tion which results in an erroneous disburse- 
ment can be held pecuniarily liable, no spe- 
cific standard such as “negligence” is set 
forth as the basis for a finding of pecuniary 
liability. It is also noted that there is no 
statutory basis for this liability—it is purely 
administrative. With respect to an overobli- 
gation of funds resulting from an improper 
certification, the question of liability is even 
more obscure. In fact, citation of AFR 
177-16 implies that only disciplinary action 
will be taken in case of overobligation of 
funds notwithstanding language in Section 
B which speaks of financial responsibility. 
Statutory basis is 31 U.S.C. 665. 


5. Section E, Chapter 7, Part Two, AFM 
177-101. Covers procedure for relief of ac- 
counting and finance officers from responsi- 
bility for illegal, improper, or incorrect pay- 
ments discovered in the accounts of such offi- 
cers upon audit by the U. S. General Account- 
ing Office. Provides that the Comptroller 
General of the U.S. may relieve such officers 
from pecuniary responsibility upon his own 
action or upon written findings of the Com- 
mander, AFAFC, that the deficiency was not 
the result of bad faith or lack of due care 
on the part of the accounting and finance 
officer. The words “bad faith or lack of due 
care” are similar to intent to defraud and 
negligence and, as a practical matter, are so 
applied in administering the relief provisions 
of this directive. 


Basis: 31 U.S.C. 82a-2. 


NoTE: There is also pending an amendment to AFM 
117-101 regarding relief of accounting and finance 
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officers for loss of inscribed and uninscribed Series 
“E” United States Savings Bonds for which such 
an officer may be accountable. The basis for relief 
of the accounting and finance officer for such a loss 
will be predicated upon the fact of whether or not 
the loss occurred through the fault or neglect of the 
officer concerned. It is anticipated that the proposed 
amendment will be published shortly. 


6. Chapter 1, Part Three, Volume II, AFM 
177-105, Military Pay Transactions at Base 
Level. Provides that the U. S. General Ac- 
counting Office shall not refuse to allow 
credit in the accounts of any accounting and 
finance officer for any erroneous payments or 
overpayments made by him in carrying out 
the provisions of the Dependents Assistance 
Act of 1950 unless such payments are made 
by him as the result of “gross negligence or 
with the intent to defraud the United States.” 


Basis: 50 U.S.C. App. 2212. Since the 
standard of gross negligence is prescribed by 
the basic statute, such requirement is man- 
datory in the implementing regulations. 


7. Chapter 12, Part Three, Volume II, AFM 
177-105. Sets forth in paragraphs 31203c 
31203f basic statutory authority for collec- 
tion of debts established as the result of loss 
of or damage to military property. These 
provisions use negligence as the basis for lia- 
bility and are further expounded in AFM 
177-111. 


Basis: 10 U.S.C. 9837e and f. 


8. Chapter 3, Part Two, AFM 177-108, Ma- 
terial Transactions at Base Level. Covers 
processing of change fund losses and daily 
cash shortages of $25 or less by accounting 
and finance officers. Provides procedures 
which allow relief of the responsible account- 
ing and finance officer when facts show the 
shortage or loss occurred without fault or 
neglect on the part of the officer concerned. 
This is actually a facet of the physical loss 
of funds relief procedure set forth in Section 
A, Chapter 6, Part Two, AFM 177-101. Be- 
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cause of the special nature of these types of 
losses, a specialized‘ procedure has been 
established to process them in an expedi- 
tious manner. 


Basis: 31 U.S.C. 95a. 


9. Chapter 2, Part Three, AFM 177-108. 
Procedures are set forth for processing defi- 
ciencies in the accounts of accounting and 
finance officers who take counterfeit curren- 
cy into their official accounts. The procedure 
states that a board of officers will be ap- 
pointed “which will determine the degree of 
negligence on the part of the accounting and 
finance officer” in taking such counterfeit 
bills. “Degree of negligence’ should prob- 
ably be changed to “determine the liability 
of” in order to reflect the actual proceedings 
desired in such circumstances. As a practi- 
cal matter, this is not a very serious discrep- 
ancy in language since most boards con- 
vened to investigate losses follow the pro- 
cedure established in Section A, Chapter 6, 
Part Two, AFM 177-101, relating to physical 
losses of funds or deficiencies arising out of 
authorized accommodation and exchange 
transactions. This is so because invariably 
the receipt of counterfeit notes results from 
an authorized accommodation or exchange 
transaction or is reflected as a loss of funds 
in the official accounts of the accounting and 
finance officer concerned. 


10. Paragraph 10201, Chapter 2, Part One, 
AFM 177-111, Reports of Survey at Base 
Level. This sets forth basic statutory au- 
thority for the imposition of pecuniary lia- 
bility against Air Force members (including 
personnel of the ANG) for loss of or damage 
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to public property in the possession or under 
the control of the Air Force. The standard 
in all cases to be determined in the affixing 
of liability is whether or not the individual 
to be assessed caused the loss through the 
fault, abuse or negligence. 


Basis: 10 U.S.C. 9837; 32 U.S.C. 710. 


Note: AFAAF-5, ALMAJCOM 1195/61, dated 11 
August 1961, and AFAF-5, LMJCOM 1381/61, 16 
September 1961, amended the report of survey sys- 
tem as pertains to loss of or damage to major weap- 
ons systems such as aircraft and missiles. As a re- 
sult thereof no report of survey is required when 
such items are damaged incident to authorized 
operations and a report of survey is required only 
when there is evidence of damage or loss incident 
to unauthorized operations. 


11. Paragraph 10202, Chapter 2, Part One, 
AFM 177-111. This paragraph reiterates 
and amplifies the definition of property re- 
sponsibility within the Air Force as set forth 
in AFR 67-10. For the most part, it is identi- 
cal to language contained in Chapter 10, Vol- 
ume I, and Chapter 2, Volume IV, AFM 67-1. 
The standard is, in all cases, one of negli- 
gence or willful misconduct. 


12. Paragraph 20204, Chapter 2, Part Two, 
AFM 177-111. This paragraph provides 
procedures to be followed when dropping 
property accountability in connection with 
settlement required by the death, desertion, 
or mental incompetency of an Air Force 
member. Normally, when property charged 
to such persons is missing, accountability 
may be dropped without imposition of pe- 
cuniary liability upon certification by the 
responsible officer that the shortage or dam- 
age was not caused by the fault or neglect of 
the member concerned. 
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